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COMMISSIONERS APR 1’7 2009 
I 

~OCKEXEUDY 1 t KRISTIN K. MAYES, Chairman 
GARY PIERCE 
PAUL NEWMAN 
SANDRA D. KENNEDY 
BOB STUMP 

IN THE MATTER OF THE APPLICATION OF 
GRAHAM COUNTY ELECTRIC COOPERATIVE, 
INC. TO AMEND ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY AND TO 
TRANSFER CERTAIN OF ITS ASSETS TO THE 
CITY OF SAFFORD 

E-O 1479A-09-0 1 85 

DOCKET NO. U-0 1749A-09- 

APPLICATION 

Pursuant to A.R.S. 0 5  40-281 and 40-285, Graham County Electric Cooperative, Inc. 

(“GCEC” or the “Cooperative”), in support of its Application, states as follows: 

1. GCEC is an Arizona non-profit, electric distribution cooperative. GCEC 

incorporated in 1945 and commenced operations in 1946. It supplies electric service to 

approximately 6,200 members in Graham County, Arizona. 

2. In Decision No. 33006 dated April 6, 1961, the Commission issued a Certificate 

of Convenience and Necessity (“CC&N’) authorizing GCEC to operate and maintain an 

electrical system in most areas within Graham County located south and east of the San Carlos 

Apache Indian Reservation but excepting the areas located within the corporate limits of the 

towns of Safford and Thatcher. 

3. The City of Safford (“Safford” or the “City”) is a municipal corporation of the 

State of Arizona. It operates an electric distribution system within and without its corporate 

boundaries. 
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4. Prior to 1946, Arizona General Utilities Company (“AGU”) was the supplier of 

electricity to these areas of Graham County. In 1946, GCEC, Safford and the Town of Thatcher 

jointly purchased the physical assets of AGU. 

5 .  In connection with that joint purchase, GCEC, Safford and Thatcher entered into a 

contract dated January 22, 1946 (the “1 946 Agreement”). Basically, the 1946 Agreement 

provided for the acquisition of all of AGU’s facilities within Graham County. Safford and 

Thatcher acquired the facilities within their corporate limits and GCEC acquired the remainder. 

6. The 1946 Agreement also provided: 

Safford and Thatcher, or either, upon the annexation or extension of their corporate 
limits, at any time in the future, of territory adjacent to either of said towns, shall be sold 
the distribution facilities then existing in any such territory and owned by the Co-op upon 
a replacement new cost less depreciation basis, with no goodwill or going concern 
element considered, and in no event shall the Co-op require that condemnation 
proceedings be instituted for such acquisition (the “Acquisition Clause”). 

7. On multiple occasions since the 1946 Agreement was entered into by the parties, 

Safford has extended its corporate limits through annexation. Each parcel/area of land annexed 

since 1961 when the CC&N was issued is within the Cooperative’s certificated area. 

8. The 1946 Agreement has been very problematic for and created ongoing disputes 

between the Cooperative and Safford almost since its inception, including: (a) their respective 

rights, obligations and duties under that agreement and Arizona law; (b) the provision of service 

to areas subsequently annexed by Safford into its corporate limits; and (c) the correct 

interpretation and application of the Acquisition Clause. 

9. For example, the earliest purchases of GCEC facilities by Safford resulted in 

litigation focused primarily on the Acquisition Clause which not once, but twice, ended up being 

decided by the Arizona Supreme Court. Graham County Elec. Coop. v. Town of Saflord, 
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84 Ariz. 15, 322 P.2d 1078 (1958) (“Graham I”); Graham County Elec. Coop. v. Town of 

Saflord, 95 Ariz. 174, 388 P.2d 169 (1963) (“Graham 11”). 

10. More recently, the parties have been engaged in two separately filed but 

consolidated lawsuits against each other, arising out of disputes as to which party has the rig1 ) 

provide electrical service to various areas and customer loads within certain areas of Safford that 

have been annexed since the CC&N was issued in 1961. City of Saflord (Plaint@/Defendang v. 

Graham County Electric Cooperative (Defendant/Plainti, Graham County Superior Court 

Case Nos. CV2005-08 1 and CV2005-083 (the “Litigation”). The Litigation resulted in the 

issuance of a preliminary injunction by the Superior Court in 2005 concerning service to a 

Wal-Mart Supercenter. 

1 1. In order to resolve their ongoing disputes as to various issues relating to the 1946 

Agreement and in the Litigation, as well as to provide for a more orderly, mutually beneficial 

and rational allocation of electric service responsibilities within the corporate limits of Safford as 

they have expanded and as they will continue to expand from time to time in the future, the 

Cooperative and Safford recently entered into a comprehensive Territorial Settlement Agreement 

(“TSA”), which became effective as of January 1,2009. A true and correct copy of the TSA is 

attached hereto as Exhibit 1. 

12. Among other things, the TSA provides for the Cooperative to seek approval for a 

modification of its CC&N. Specifically, the parties have agreed to a geographic area called the 

Safford Service Area which, with certain exceptions, is the area which Safford will have the right 

to serve under the TSA and which will be deleted from the Cooperative’s CC&N. The Safford 

Service Area consists largely of the existing city limits of Safford, including areas where the City 

currently supplies service, plus certain areas in which it is anticipated to expand in the relatively 
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near future. The Safford Service Area is shown on Exhibit B to the TSA (which is Exhibit 1 

hereto). Further, a narrative description of the boundaries of the Safford Service Area is set forth 

at the bottom of that Exhibit B. 

13. The TSA provides, however, that the Cooperative’s CC&N will continue to 

include certain customer loads currently served by GCEC within the Safford Service Area. 

Specifically: 

a. The Cooperative’s CC&N will continue to include, and GCEC will have the 

right and obligation to serve, all of the existing loads and customers within the 

Safford Service Area that the Cooperative was serving as of January 1,2009.’ 

These areas are depicted on Exhibit 2 hereto, which shows the location of the 

Cooperative’s distribution facilities (identified thereon in red as “GCEC 

Conductors”) existing as of January 1,2009 within the Safford Service Area 

that are used to serve existing loads and customers. To provide further clarity, 

a detailed list of the existing loads and customers covered by this exception is 

attached hereto as Exhibit 3.2 

The TSA provides that GCEC will continue to serve these loads through December 3 1,201 5. Safford 
will take over service to these loads beginning January 1,2016, and GCEC will at that time convey to 
Safford its distribution facilities used in providing electric service to these loads. The TSA further 
provides that by January 15,201 5, GCEC will file a separate application with the Commission seeking 
approval, to become effective as of January 1,20 16, to delete the areas in which these loads are located 
from its CC&N and to transfer to Safford its related distribution facilities. Assuming approval is granted, 
Safford would then become the sole provider of electric service within the Safford Service Area from 
January 1,2016 forward. See TSA 8 7. 
* The TSA also provides for the possibility that the Cooperative would provide service to two other types 
of customers within the Safford Service Area between January 1,2009 and December 3 1,201 5: (a) new 
or temporary service loads for which Safford has not constructed connecting distribution facilities at the 
time service is requested, and (b) customers who request service from GCEC rather than the City prior to 
the Commission granting this Application. See TSA Sections 4.4 and 4.5. If such situations arise, GCEC 
will file a borderline agreement as to any customer(s) described in Section 4.4 and will amend this 
Application to include any customer described in Section 4.5. 
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b. Through December 31,2012, the Cooperative’s CC&N will include, and the 

Cooperative will have the right and obligation to continue to serve, the 

Wal-Mart Supercenter load, which is located within the Safford Service Area 

on a parcel of land in Safford bordered by 20th Avenue on the west and 17th 

Avenue on the east, and by Highway 70 on the north and 8th Street on the 

south, and which is more particularly described in Exhibit 4 hereto. The TSA 

provides that, subject to Commission approval, Safford will then take over 

service to the Wal-Mart load on January 1,2013, and GCEC will at that time 

convey to Safford its distribution facilities used in providing electric service to 

the Wal-Mart 

14. Consistent with the foregoing, GCEC seeks the following approvals: 

a. Subject to the exceptions described below, modification of the Cooperative’s 

CC&N to exclude the Safford Service Area. 

b. Approval for the modified CC&N to include the areas and customer loads 

located within the Safford Service Area that are described in 7 13(a) herein 

and on Exhibits 2 and 3 hereto. 

c. Approvals as follows relating to the Wal-Mart property and load described in 

T[ 13(b) herein and on Exhibit 4 hereto: 

As described in 8 6 of the TSA, the quidpro quo for GCEC transferring to Safford the right to serve the 
Wal-Mart load as of January 1, 2013 is that the Cooperative will simultaneously acquire the right to 
commence service to all customer loads within the Safford Municipal Airport properties and will acquire 
Safford’s related distribution facilities. The Safford Municipal Airport property is depicted on Exhibit A 
to the TSA. Because this property is already located within the Cooperative’s certificated area, this 
transfer will not require a modification of its CC&N. 
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i. Through December 3 1 , 2012, for the Cooperative’s modified CC&N 

to include the Wal-Mart property and load; 

ii. As of January 1,201 3, (a) for the CC&N to be modified to delete the 

Wal-Mart property and load, and (b) approval for GCEC to transfer to 

Safford its distribution facilities related to serving the Wal-Mart 

property. 

15. The Cooperative and the City have spent decades dealing with the difficulties and 

vagaries created by the 1946 Agreement. GCEC has incurred a great deal of time and legal 

expense in litigation and other disputes with Safford regarding its application and enforcement. 

For more than two years, the Cooperative, its Board and other representatives have expended 

considerable effort negotiating the TSA as a comprehensive solution to these longstanding 

disputes. Safford and GCEC agree that the TSA will best serve not only the short- and long-term 

interests of the Cooperative and its members, but the best interests of all residents of Safford and 

Graham County. Attached hereto as Exhibit 5 is a letter from Ron Green, the Mayor of the City 

of Safford, setting forth Safford’s support for this Application. 

Having fully stated its Application, GCEC requests that the Commission enter its Order: 

1. Approving the modification of the Cooperative’s CC&N in accordance with T[ 14 

of this Application; and 

2. Approving the transfer of the GCEC distribution facilities serving the Wal-Mart 

load as described in 7 14(c)(ii) of this Application. 
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* 
RESPECTFULLY SUBMITTED this 17 day of April, 2009. 

GALLAGHER & KENNEDY, P.A. 

B 
Michael M. Grant 
Mark Deatherage 
2575 East Camelback Road 
Phoenix, Arizona 8501 6-9225 
Attorneys for Graham County Electric 

Cooperative, Inc. 

Original and 13 copies filed this 
m a y  of April, 2009, with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Copies of the foregoing delivered this 
&day of April, 2009, to: 

Janice Alward 
Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Steve Olea 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Vickie Wallace 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 
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Cop of the foregoing mailed this 
17 & ay of April, 2009, to: 

Jeffrey C. Zimmerman 
Moyes, Sellers & Sims 
1850 North Central Avenue, Suite 1 100 
Phoenix, Arizona 85004 
Attorneys for the City of Safford 
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TERRITORIAL SETTLEMENT AGREEMENT 

1. AGREEMENT AND PARTIES. 

This Territorial Settlement Agreement (‘this Agreement”) is entered into by and between 
the City of Safford and Graham County Electric Cooperative, Inc. (the “Parties”) 
pursuant to the Principles as defined in Section 2.9. 

2. DEFINITIONS. 

2.1 “ACC” refers to the Arizona Corporation Commission. 

2.2 “Airport Property” refers to the property described on Exhibit “A” hereto. 

2.3 “Authorized Representative” refers to a representative designated from time to 
time by a Party to work with the designated representative of the other Party and having 
the authority of such Party to implement the agreements of the Parties set forth in this 
Agreement. 

2.4 “CFC” refers to the National R d  Utility Cooperative Finance Corporation. 

2.5 “Graham” refers to Graham County Electric Cooperative, Inc. 

2.6 
issued by the ACC in its Decision No. 33006 dated April 6,1961. 

“Graham’s CC&N” refers to Graham’s Certificate of Convenience and Necessity 

2.7 “Lawsuits” refers to Graham County Superior Court Cause Nos. CV2005-0081 
and CV2OO5-OO83. 

2.8 
Graham, and the City of Thatcher and dated Jan~mry 22,1946. 

“1946 Agreement” refers to the Agreement entered into by and between Safford, 

2.9 
Safford and Graham entered into on September 8,2008. 

“Principles” refers to the Settlement Principles of Territorial Issues Between 

2.10 “Safford” refers to the City of Safford. 

2.1 1 “Safford Service Area” refers to the area depicted on Exhibit “€3” hereto. 

2.12 
US 70 and 8’ Street, on which the Wd-Mart SuperCenter is located. 

“Wal-Mart Property” refers to the property to the east of 20* Avenue, between 

2.13 “Wheeling and Transmission Agreement” refers to the Wheeling and 
Transmission Agreement Between Safford and Graham entered into contempommusly 

4 8 2  ay be amended fiom time to time. 
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3. EFFECTIVE DATE. 

This Agreement shall become e f f d v e  as of January 1,2009 (the “Effective Date”). 

4. PROVISION OF SERVICE WITHIN THE SAFFORD SERVICE A E A .  

4.1 Except as otherwise provided pursuant to other provisions in this Agreement set 
forth below, from January 1, 2009 through the closing of the sale of the Final Transfer 
Facilities pursuant to Section 7 herein, Safford and Graham shall each continue to 
provide electric service to the existing loads and customers within the Safford Service 
Area that each of them is serving as of the Effective Date. 

4.2 Graham will not object to Safford connecting new customer loads located within 
the Safford Service Area to S&ord’s distribution facilities and providing electric service 
to such new loads after January 1,2009. 

4.3 Customers that are receiving construction or temporary service ffom Graham as 
of January 1,2009 within the W o r d  Service Area shall become customers of safford on 
the date such construction or temporary service is connected to M o r d ’ s  distribution 
facilities. Safford shall have the right to and shall make such conneGtions no later than 
the closing of the sale of the Final Transfer Facilities pursuant to Section 7 herein. 

4.4 If, after January 1,2009, any customer requires new or temporary service within 
the SafEord Service Area, and SafTord has not acquired the Final Transfer Facilities, as 
defined in Section 7, and it is anticipated that SafTord will not have constructed 
connecting distribution facilities in order to provide the service to the new customer, the 
Parties agree that Graham (and not Safford) will, after discussions, deliberation, and 
agreement with SafYord, proceed to install all necessary facilities to timely serve the new 
customer’s load, temporarily connecting any such new customer’s load to Graham-owned 
distribution facilities. 

4.4.1. In such event, such new customer shall become a retail customer of 
Graham and such new customer’s load shall continue to be served by Graham 
until the Final Transfer Facilities are transferred to Safford. 

4.4.2 Also in such event, SafTord shall reimburse Graham for Graham’s actual 
cost of installing all necessary facilities to serve such new customer’s load, 
including any line extension costs, but less any contributions that would be 
payable by such customer for such facilities, at the time of closing of the 
transaction transferring the Final Transfer Facilities to Word. 

4.5 Graham shall also serve, until the Final T m f a  Facilities are transferred to 
Word,  any new customer’s load located within the Safford Service Area, which 
customer: (i) demands service from Grahm prior to the date that the ACC approves the 
modification to Graham’s CC&N pursuant to Section 8; and (ii) refuses to instead be 
connected to SafTord’s distribution system to be served by Safford pendin the transfer of 
the Final tie to SafYord. 2 0 2  

10430-1 11195!)409~3 Page2of17 



4.5.1 Safford shall reimburse Graham for the actual cost of facilities installed by 
Graham, including any line extension costs, but less any contribution paid by the 
customer and retained by Graham, for such service to customers pursuant to this 
Section 4.5, but in no event shall such reimbursement be any greater than the 
costs that the Parties agree would be incurred by Safford to connect such 
customer to SafTord’s distribution system (less any contributions that would be 
payable by such customer). 

4.5.2 Safford shall pay Graham such agreed upon costs at the closing of the 
transaction transferring the Final Transfer Facilities to Safford. 

4.6 The costs incurred for and any value of the facilities and associated line 
extensions described in Section 4.4 and Section 4.5 shall be excluded from the final 
RCLD Purchase Price of the Final Transfer Facilities determined pursuant to 
Section 7.3(i), and instead shall be payable pursuant to Section 7.3(ii). 

5. PROVISION OF SERVICE OUTSIDE THE SAFFORD SERVICE AREA. 

5.1 Beginning January 1,2009, Safford shall have the right to provide electric service 
in territory outside the Safford Service Area to customers located in areas annexed by 
Saff+ord, provided Safford first acquires, pursuant to the procedures specified in this 
Section 5, Graham’s distribution facilities used to serve loads located in such annexed 
areas. 

5.2 In any such acquisition of facilities by Safford from Graham pursuant to 
Section 5.1, Graham shall retain any facilities necessary for Graham to continue to 
provide service to its customers’ loads in area@) Graham will be continuing to serve. 
The Parties shall make good faith efforts to promptly identify the facilities to be retained 
by oraham. 

5.3 For any such acquisition pursuant to Section 5.1, Safford shall give Graham tkree 
(3)years’ written notice of its intention to purchase Graham’s electrical distribution 
facilities used to serve load located in any such mexed area outside the Safford Service 
Area that Safford intends to serve. Graham shall file and diligently pursue appropriate 
requests with the ACC, the CFC, and any other holder(s) of liens on the facilities being 
acquired, requesting (i) approval of the transfer to Sa€€& of title to such fwilities, 
(ii) release of any and all liens made by Graham on such facilities, and (iii) authority to 
discontinue retail electric service to the affkcted customers as of the third anniversary of 
the d i c e .  Graham sMl use reasonable efforts to obtain a p v a l  by the ACC, CFC, and 
any such lienholder prior to the third hlllniversary of the notice. safford agrees to assist 
Graham in obtaining such approvals by providing a letter ornd testimony in support of the 
approvals, if testimony is requested by Graham or the ACC, at Safford’s own expense. 

5.4 The purchase price paid to Graham for any such facilities acquired by Safl‘ord 
pursuant to Section 5.1 shall be five (5) times the annual billings for service to customers 
in the (such billings to be determined by ref&ce to 
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which Graham shall make available to Safl‘ord, and which Safford may audit at its sole 
expense) based upon the total mount of all ACC authorized items and charges shown on 
the last twelve monthly bills for each customer in the mexed area, with the Iast of such 
twelve monthly bills to be the last one that was sent at least thirty days before the third 
anniversary of the notice. 

5.5 In the event Graham adds facilities in the territory after SafTord has given the 
written notice pursuant to Section 5.3 and prior to acquisition, the formula set forth in 
Section 5.4 shall be used to determine the purchase price of such facilities, etnd in the 
event such facilities have not been installed for one full year prior to acquisition, a full 
year of service and billings for the customers being served by such additional facilities 
added in the annexed area shall be developed to determine the purchase price based upon 
proration of available service and billing data. For service to any customer(s) being 
served by such additional facilities added in the annexed area to whom no monthly bill 
has been sent at least thirty days before the third anniversary of the notice, the Parties 
will, within thirty days after the closing date, calculate and agree on the additional 
p u r c k  price of the added facilities for such customer(s) based on a prorated year of 
billings for such customer@), and Sdford shall then pay Graham such additional 
purchase price amount within thirty days after the Parties agree on the calculation. 

5.6 Subject to receipt of necessary regulatory and other approvals necessary to sell 
such facilities to Safford, the scheduled closing date for the transfer of any facilities 
pursuant to Sections 5.1 through 5.5 shall be the third anniversary of the date the notice is 
given. The form and substance of any transfer documentation for the transfer of such 
facilities shall be reasonably satisfactory to both Parties and shall warrant that such 
facilities and associated real property interests are being conveyed fiee and clear of any 
monetary liens. 

5.7 In the event, for any reason, Graham has not obtained approval fiom the ACC, 
CFC, or any other person or entity holding a lien made by Graham on Graham’s portion 
of the facilities to be transferred pursuant to Sections 5.1 through 5.5 prior to the third 
anniversary of the date notice is given pursuant to Section 5.3, Graham shall pay Safford, 
until the closing of the sale of the facilities being acquired, a fee equal to the product of a 
rate (in Dollars per kWh) equal to the then current wheeling rate (in Dollars per kWh), 
multiplied by all monthly retail electric sales in kwh of Graham’s customer accounts, 
starting as of such third anniversary of the notice, for customers served by the facilities 
being acquired. 

5.8 W o r d  shall, as the sole alternative to using its powers of condemnation, use the 
method set forth in Sections 5.2 to 5.7 for the purpose of expanding its electric system 
and electric services beyond the Safford Senrice Area. 

5.8.1 However, nothing contained herein shall (i) bar W o r d  fkom increasing its 
municipal boundaries pursuant to lawful annexation of properties, or (ii) limit the 



5.8.2 If, however, Saff‘ord chooses to proceed by condemnation against Graham, 
Graham shall not be limited in such proceeding to the determination of a value for 
its facilities as specified in this Agreement, including without limitation the 
formulae set forth in Sections 5.4 and 5.5. 

5.9 Graham will not object to Saf3ord expanding its distribution system outside of 
(a)& SafTord Service Area or (b) any area where SafTord has acquired fsilities and 
service rights pursuant to Sections 5.1 through 5.5 if such expansion is solely for 
reliability purposes, interconnects with electric facilities of Graham in accordance with 
the Wheeling and Transmission Agreement, or with the Town of Thatcher, and so long as 
such facilities serve no retail electric distribution load that is not within either (a) the 
SafTord Service Area, or (b) any area where Safford has acquired facilities and service 
rights pursuant to Sections 5.1 through 5.5. 

5.10 
terminated. 

Subject to the provisions of Section 8.5, the 1946 Agreement is hereby 

6. INITIAL TRANSFER DATE AND INITIAL TRANSFER FACILITIES. 

6.1 Electric service to the electric customers’ l d s  of the Airport Property shall 
continue under existing arrangements until the Initial Transfer Date, as defined in 
Section6.2, so that until the Initial Transfer Facilities, as defined in Section 6.3, are 
exchanged between the Parties, SafTord will receive and pay for retail electric service 
from Graham, as measured by a master meter, and may resell the power to individually 
metered customers. Graham shall continue to provide service to the Wal-Mart Property 
until the closing of the sale of the Initial Transfer Facilities. 

6.2 On December 3 1, 20 12 (“Initial Transfer Date”), or on such later date as may be 
required pursuant to Section 6.7, the Parties shall simultaneously enter into the following 
exchanges and transfers, each of which shall be conditioned upon and in consideration for 
the other: 

6.2.1 In exchange and consideration for the transfer described in Section 6.2.2, 
Safford shall purchase from Graham, and Graham shall sell and convey to 
SafXord, Graham’s distribution hilities, and its real property interests concerning 
such distribution facilities, used in providing electric service to the Wal-Mart 
Property; and 

6.2.2 In exchange and consideration for the transfer described in Section 6.2.1, 
Graham shall purchase from SafSord, and SaiYord shall sell and convey to 
Graham, safford’s distribution facilities, and its real property interests concerning 
such distribution facilities, used in providing electric service to the Airport 
property. 
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6.3 The Wal-Mart Property and Airport Property facilities and associated real 
property interests are collectively referred to as the “Initial Transfer Facilities.” The 
Authorized Representatives of the Parties shall identi& and agree upon the specific 
facilities that are Initial Transfer Facilities no later than December 3 1,201 1. 

6.4 On or before January 15, 2012, Graham shall file appropriate requests with the 
ACC, the CFC, and any other holder@) of liens on Graham’s portion of such Initial 
Transfer Facilities, requesting (i) approval of the transfer to SafTord of title to Graham’s 
portion of the Initial Transfer Facilities, (ii) release of any and all liens made by Graham 
on Graham’s portion of the Initial Transfer Facilities, and (iii) authority to discontinue 
retail electric service to the affected customers as of the Initial Transfer Date. Graham 
shall use reasonable efforts to obtain approval by the ACC, CFC, and any such lienholder 
prior to the Initial Transfer Date. Safford agrees to assist Graham in obtaining such 
approvals by providing a letter and testimony in support of the approvals, if testimony is 
requested by Graham or the ACC, at Safford‘s own expense. 

6.5 In the event, for any reason, Graham has not obtained approval from the ACC, 
CFC, or any other person or entity holding a lien made by Graham on Graham’s portion 
of the Initial Transfer Facilities prior to the Initial Transfer Date, Graham shall pay 
SafTord a fee equal to the product of a rate (in Dollm per kwh) equal to the then current 
wheeling rate (in Dollm per kwh), multiplied by all monthly retail electric sales in kWh 
of Graham’s customer accounts, starting January 1, 2013, for customers served by 
Graham’s portion of the Initial Transfer Facilities. 

6.6 Such payments to Safford shall continue until Graham obtains approval from the 
ACC, CFC, or any other lienholder, or, in the event of CFC or other lienholder approval 
delay, Graham provides an alternative to lien release satisfactory to M o r d  and Graham, 
such as collateral or indemnity. 

6.7 Safford and Graham shall close the d e  of the Initial Transfer Facilities within ten 
(10) days after Graham provides notice that it has either obtained the approvals and 
releases required by Section 6.4 or that it has provided satisfactory alternatives as 
described in Section 6.6, but not sooner than the Initial Transfer Date. The form and 
substance of any transfer documentation for the transfer of Initial Transfer Facilities shall 
be reawnably satisfactory to both Parties and shall warrant that such fhcilities and 
associated real property interests are being conveyed free and clear of any monetary liens. 
Each Party shall pay half of any escrow or related costs, charges, or fees, if any. 

7. FINAL TRANSFER DATE AND FINAL TRANSFER FACILITIES. 

7.1 Effective as of December 31,2015, or upon the closing of the sale of the Final 
Transfer Facilities pursuant to Section 7.8, whichever is later, W o r d  shall become the 
sole provider of electric service within the Safford Service Area. 

7.2 On Dacember 31,2015 (‘‘Final Transfer Date”), or on such later date as may be 
required pursuant to Section 7.8, Safford shall purchase from oraham, and Graham shall 

Graham’s distribution facilities, and its p r e y  interests 



concerning such distribution facilities, used in providing electric service to loads existing 
within the Safford Service Area (“Final Transfer Facilities”), and any such distribution 
facilities that may be installed by oraham within the SafEord Service Area pursuant to 
Sections 4.4 and 4.5. The Authorized Representatives of the Parties shall identie and 
agree upon the specific facilities that are Final Transfer Facilities no later than 
November 15,2014. 

7.3 The total purchase price for the Final Transfer Facilities and for any distribution 
facilities installed by Graham pursuant to Sections 4.4 and 4.5 shall consist of the sum of: 
(i) an amount equal to replacement cost less depreciation (“RCLD) of the Final Transfa 
Facilities as of the Final Transfer Date, but in no event to be less than $950,000 or greater 
than $1,250,000 (“RCLD Purchase Price”); plus (ii) any amounts payable by Safford 
pursuant to Sections 4.4 and 4.5 and as set forth in Section 4.6. 

7.3.1 RCLD as used herein shall mean a valuation of such distribution facilities 
derived by using estimates of the cost to replace such facilities with facilities of 
similar productive capacity as of the valuation date, less the depreciation, which 
shall be determined in accordance with generally accepted accounting principles, 
that has accumulated on such existing facilities based on the transferring party’s 
service records, extending such depreciation through the valuation date. 

7.3.2 Graham shall provide Safford with its estimate of the RCLD Purchase 
Price no later than November 15,2014, and the Parties will work in good faith to 
agree on the RCLD Purchase Price prior to January 15,2015. 

7.3.3 In the event the Parties are unable to agree on the RCLD Purchase Price 
and are therefore in dispute as to the RCLD Purchase Price as of January 15, 
2015, the amount to be deposited as the RCLD Purchase Price pursuant to 
Section 7.4 shall be the midpoint between the estimate derived by Graham and the 
estimate derived by SafTord, but in no event shall such amount be less than 
$950,000 nor grater than $1,250,000. 

7.3.4 If the midpoint is used for the deposit and either Party is dissatisfied with 
using the midpoint as the RCLD Purchase Price, either Party may refer the 
derivation of the RCLD Purchase Price for resolution pursuant to the dispute 
resolution process set forth in Section 11, with the arbitrator@) required to resolve 
the final RCLD Purchase Price prior to the Final Transfer Date. 

7.4 No later than January 15,2015, Safford shall deposit into an escrow account at a 
bank, escrow company, or other similar institution of safford’s choice, the RCLD 
Purchase Wee for the Final Transfer Facilities determined pursuant to Section 7.3. Any 
interest accumulated in the escrow account prior to the Final Transfer Date shall belong 
to SaRord, and each Party shall pay half of any escrow or related costs, charges, or fees. 
Any mount of such deposit not needed as part of the final RCLD Purchase Price shall be 
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refunded to Safford at the close of the sale of the Final Transfer Facilities. Any 
deficiency in the amount of the funds deposited with respect to the final RCLD Purchase 
Price shall be paid by Safford to Graham at the closing of the sale of the Final Transfer 
Facilities. 

7.5 On or before January 15, 2015, Graham shall file appropriate requests with the 
ACC, the CFC, and any other holder@) of liens on the Final Transfer Facilities, 
requesting (i) approval of the transfer to SafEord of title to the Final Transfer Facilities, 
(ii)release of any and all liens made by Graham on the Final Transfer Facilities, and 
(iii)authority to discontinue retail electric service to the affected customrs as of the 
Final Transfer Date. Graham shall use reasonable efforts to obtain approval by the ACC, 
CFC, and any such lienholder prior to the Final Transfer Date. Sflord a j p x s  to assist 
Graham in obtaining such appvals  by providing a letter and testimony in support of the 
approvals, if testimony is requested by Graham or the ACC, at Safford’s own expense. 

7.6 In the event, for any reason, Graham has not obtained approval from the ACC, 
CFC, or any other person or entity holding a lien made by Graham on the Final Transfer 
Facilities prior to the Final Transfer Date, Graham shall pay Safford a fee equal to the 
product of a rate (in Dollars per kWh) equal to the then current wheeling rate (in Dollars 
per kwh), multiplied by all monthly retail electric sales in k W h  of Graham’s customer 
accounts, Starting J a n w  1,2016 for customers served by the Find Transfer Facilities 
and any customers served pursuant to Section 4.4 and Section 4.5. 

7.7 Such payments to Safford shall continue until Graham obtains approval from the 
ACC, CFC, or any other lienholder, or, in the event of CFC or other lien-holder approval 
delay, Graham provides an alternative to lien release satisfactory to Safford and Graham, 
such as collateral or indemnity. 

7.8 Within ten (10) days &er Graham provides notice that it has either obtained the 
approvals and releases required by Section 7.5 or that it has provided satisfactory 
alternatives as described in Section 7.7, but not sooner than the Final Transfer Date, 
W o r d  and Graham shall noti6 the escrow agent of the final RCLD Purchase Price 
pursuant to Section 7.3 and shall close the sale of the Final Transfer Facilities. The form 
and substance of any transfer documentdm for the transfer of Final Transfer Facilities 
shall be reasonably satisfactory to both Parties and shall warrant that such fgiiities and 
associated real property interests are being conveyed free and clear of any monetary liens. 

8, ACC APPROVAL TO MODIFY GRAHAM’S CC&N. 

8.1 Within 120 days after execution of this Agreement, Graham shall file With the 
ACC, and shall then diligently prosecute, an application to modify its CC&N to exclude 
from its service territory the Safford Service Area. In the application process, Graham 
will also noti9 the ACC of the reservations and provisions herein relating principally to: 
(i) Graham’s continuing Service in the periods prior to the Initial Transfer Date and Final 
Transfer Date; @)the transfer of the Initial Transfer Facilities and Final Transfer 
Facilities; and (iii) the interim service arrangements described in Section 4. 
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8.2 SafSord shall assist Graham in obtaining this ACC approvd by providing, at 
Safford’s sole expense, a letter and testimony in support of such ACC approval, if 
requested by Graham or the ACC. 

8.3 
Safford Service Area at its expense. 

If requested by the ACC, M o r d  agrees to provide a legal description of the 

8.4 If requested by the ACC, the Parties shall work cooperatively to provide a 
description of the areas served by Graham with the Initid Transfer Facilities and the 
Final Transfer Facilities. 

8.5 If the ACC has not by written order approved such modification to Graham’s 
CC&N by June 30,2010, the Parties will cooperate and work together for an additional 
180 day period to attempt to resolve any issues or concerns the ACC may have raised 
andor to otherwise effectuate ACC approval of modification to the CC&N. If, by the 
end of that additional 180 day period, the ACC has not by written order approved 
modification to Graham’s CC&N, and the Parties have not otherwise agreed to Mer 
extend the period to continue working to achieve ACC approval, the 1946 Agreement 
will again become effective and reinstated. 

8.6 In the event the 1946 Agreement becomes effective and reinstated pursuant to 
Section 8.5, the Parties agree to inform the Graham County Superior Court in the 
Lawsuits of such reinstatement, otnd either Party may petition the Court to resume its 
proceedings in the Lawsuits. In the event the 1946 Agreement becomes effective and 
reinstated pursuant to Section 8.5, the Parties hereby agree that any applicable statute of 
limitations, statute of repose, or other applicable time limitation governing or relating to 
any of the claims or causes of action that were or could have k e n  raised in the Lawsuits 
or that relate to the subject matter of this Agreement, shall be and hereby are tolled and 
shall not expire until two years after the date the 1946 Agreement becomes effective and 
reinstated. 

8.7 If and when the ACC approves the modification to Graham’s CC&N pursuant to 
Section 8.1, the Parties will promptly take such actions as are necessary to have the 
Lawsuits dismissed with prejudice, with each Party to bear its own costs and attorneys’ 
fees. 

9. CONDITION OF AND RESPONSIBILITY FOR THE TRANSFER FACILITIES. 

9.1 Each Party shall accept the Initial Transfer Facilities, the Final Transfer Facilities, 
and any other facilities transferred pursuant to Section 5 ,  and the associated conveyed 
real property interests, AS IS and WHERE IS, as of the Initial Transfer Date, the Final 
Transfer Date, and the date of transfer of other facilities pursuant to Section 5, 
respectively; provided that the conveying Party shall maintain its facilities that are subject 
to sale and transfer hereunder in accordance with s t a d d  
prior to the sale and transfer of any such facilities. 

..--+- 
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9.2 Whenever any facilities and respective associated real property interests are 
transferred and conveyed pursuant to Sections 5, 6, and 7, the selling Party shall no 
longer hold any right, title, or interest in such transfd  facilities and associated real 
property interests. 

9.3 Further, whenever any facilities and respective associated real property interests 
are transferred and conveyed pursuant to Sections 5,6, and 7, the purchasing Party shall 
then be solely responsible for: (i) providing electric service to the customers connected 
to such transferred facilities, and (ii) all right, title, interest, operation, maintenance, and 
disposition of such transferred facilities and associated red property interests. 

10. EASEMENTS. 

10.1 The Parties agree that easements required by a requesting Party h m  the other 
Party to enable the requesting Party to perfom in accordance with the provisions of this 
Agreement shall be made available to the requesting Party without undue cost or delay by 
the other Party. Each Party agrees to be reasonable within s tandd utility p d c e  with 
respect to the locations it requests for such easements in the service territory of the other 
party. 

10.2 Any easement that has been granted by a Party to the other Party shall not be set 
aside by the granting Party so long as the other Party requires such easement to provide 
electric service in its service territory pursuant to this Agreement. 

1 1.  ALTERNATIVE DISPUTE RESOLUTION. 

1 1.1 Any question, dispute, or controversy (a “dispute”) arising out of or related to the 
terms and/or subject matter of this Agreement shall be submitted in writing by the 
Authorized Representative of the disputing Party to the Authorized Representative of the 
other Party. The Authorized Representatives shall attempt to resolve any such dispute 
within fifteen (1 5) days of such submittal and presentation. 

11.2 In the event the Authorized Representatives are unable to resolve the dispute 
within such fifteen (15) days, such dispute shall be submitted by the disputing Party to 
arbitration and resolved in accordance with the arbitration procedures set forth as follows: 

11.2.1 The Authorized Representatives shall attempt to agree on the selection, 
retention, and appointment of a single neutral independent arbitrator with 
expertise in the area of the dispute, within ten (10) business days after expiration 
of the fifteen (1 5) day resolution period in k t i o n  1 1.1 above. The cost of such 
single arbitrator shall be shared equally by the Parties. If the Parties fail to agree 
upon a single arbitrator within that ten (1 0) business day period, each Party shall 
choose one arbitrator within the next five (5) business days who shall sit on I 
three (3) member arbitration panel. Safford shall retain and provide one arbitrator 
at its sole expense and Graham shall retain and provide one arbitrator at its sole 
expense. Those two arbitnrtors shall select and retain a third independent 



independent arbitrator shall be shared equally by SaEord and Graham. In either 
case, the arbitrators shall not have any current or past substantial business or 
financial relationships with any Party to the arbitration (except prior arbitration). 

11.2.2 The arbitrator(s) shall conduct an arbitration of the dispute within twenty 
(20) days after appointment (or such shorter or longer time as agreed upon by the 
arbitrator@) and approved by the Parties). The arbitrator@) shall provide each of 
the Parties with the opportunity to be heard and, except as otherwise provided 
herein, shall generally conduct the arbitration in accordance with the Commercial 
Arbitration Rules of the American Arbitration Association and applicable 
substantive law. Except to the extent it would be contrary to or inconsistent with 
the provisions herein, the provisions of A.R.S. $8 12-1501 et seq. shall apply. If 
there is a three member panel rather than a single arbitrator, the powers of the 
arbitrators, including the power to issue rulings on the merits of the dispute, may 
be exercised by a majority. 

11.2.3 Unless otherwise agreed by the Parties, the arbitratotfs) shall render a 
decision within thirty (30) days following the arbitration, and shall notifl the 
Patties in writing of such decision and the reasons for it, but without the necessity 
of detailed findings of fact and conclusions of law. In the discretion of the 
arbitratatfs), the ruling may include an award of the prevailing Party’s costs and 
reasonable attorneys’ fees against the other Party. The decision of the 
arbitrator@) shall be fmal and binding on the Parties, and judgment on the award 
may be entaed in any court having jurisdiction. The decision of the arbitrator@) 
may be opposed or modified in accordance with and for the reasons set forth in 
A.R.S. $8 12-1512 and 1513. 

12. SPECIFIC PERFORMANCE. 

In addition to such other remedies as may be available under applicable law, the Parties 
acknowledge that the remedies of specific performance and/or injunctive relief shall be 
available and proper through an arbitration proceeding pursuant to Section 1 1 in the event 
any Party fails or refuses to perform its duties hereunder. 

13. AUTHORITY FOR THIS AGREEMENT. 

13.1 Graham and SaEord each represent and warrant that the person signing this 
Agreement on its behalf has full authority to execute this Agreement, and that it has taken 
aIl action necessary or approPriate under applicable law and the organizational 
documents of such Party to make this Agreement the valid and binding obligation of such 
Party, enforceable in accordance with its terms. 

13.2 Graham represents and warrants that it is an Arizona non-profit electric 
cooperative that was incorporated in 1945 and is duly formed, validly existing, and in 
good standing pursuant to the laws of the State of Arizona the full power and 
authority to enter into this Agreement. 



13.3 Safford represents and warrants that it is an Arizona municipal corporation duly 
formed, validly existing, and in good standing pursuant to the laws of the State of 
Arizona and has the 111 power and authority to enter into this Agreement. 

14. ENTIRE AGREEMENT. 

Together with the contemporaneously executed Wheeling and Transmission Agreement, 
this Ajpeement constitutes the entire agreement between the Parties with respect to the 
subject matter hereof, and may be modified only by a written instrument signed by the 
parties hereto. 

15. EXHIBITS. 

Each Exhibit identified in and attached to this Agreement is hereby incorporated in and 
made a part of this Agreement as if set forth in its entirety wherever referenced in this 
Agreement, and may be modified or replaced by a substitute Exhibit only upon the 
mutual agreement of both Parties evidenced by their signatures on the substitute Exhibit 
together with identification of the prior Exhibit and the effective date of substitution. 

16. COOPERATION IN TRANSFER OF RECORDS AND SERVICE. 

Each Party shall promptly cooperate with the other Party in all reasonable respects to 
provide for a smooth and uninterrupted transition of electric service to each customer 
affected by this Agreement, including without limitation by providing the other Party 
customer lists, addresses, billing information, load histories, and other relevant account 
information necessary or convenient to facilitate the accurate identification of all 
customers affected, the delivery by the Parties of notices of the transition, and the 
provision of continued and uninterrupted electric service to all such customers. 

17. NOTICES. 

Any notice or other written communication to or upon Safford or Graham pursuant to this 
Agreement shall be deemed properly made and received if made in writing and addressed 
to the person@) and address(es) for SafTord and Graham set forth below, and shall be 
effective (i) three days after it is deposited and post-marked with the United States Postal 
Service, postage prepaid, return receipt requested, or (ii) u p n  hand delivery: 

If ta Graham: 

General Manager 
Graham County Electric Cooperative, Inc. 
9 West Center Street 
Pima, Arizona 85543 



With a copy to: 
Michael M. Grant 
Gallagher & Kennedy, P.A. 
2575 East Camelback Road ## 1100 
Phoenix, Arizona 85016-9225 

If to Safford: 
City Manager 
City of Safford 
71 7 Main Street 
Safl'ord, Arizona 85548-0272 
With copies to: 
City Attorney 
City of SafTord 
717 Main Street 
Saff'ord, Arizona 85548-0272 
K.R. Saline & Associates 
160 North Pasadena, ## 101 
Mesa, Arizona 85201 -6764 

Routine correspondence regarding mutual discussions, negotiations, deliberations, 
transactions, or operations may be made by electronic mail, facsimile, telephone, or such 
other means as the Parties may mutually determine from time to time in furtherance of 
efficient, effective, and cooperative communication. 

18. UNCONTROLLABLE FORCES. 

No Party shall be considered to be in default in the performance of its obligations 
hereunder when a delay in or failure of performance shall be due to an Uncontrollable 
Force. The term "Uncontrollable Force" shall mean any cause beyond the reasonable 
control of the Party affected, which by exercise of due diligence such Party could not 
reasonably have been expected to avoid, and which by exercise of due diligence it shall 
be unable to overcome, including but not restricted to failure of facilities, flood, 
earthquake, storm, fire, lightning, epidemic, wax, riot, civil disturbance or disobedience, 
labor dispute, shortage of labor, fuel, transportation, or material, sabotage, reNation or 
restriction imposed by governmental or lawfully established authority, or restraint by 
court order or public authority. Nothing contained herein shall be construed to require a 
Party to settle any strike or labor dispute in which it may be involved. Any Party that 
fails to llfill  any of its obligations hereunder by reason of an Unconbrollable Force shall 
give prompt notice, followed by written notice of such ftict to the other Party and an 
estimate, if possible, of when the Party claiming the Uncontrollable Force believes in 
good faith that the Unconhallable Force will end and that performance will resume. The 
Party claiming the Uncontrollable Force shall exercise due diligence to resume the 
performance of such obligation(s) with all reasonable dispatch. &R2 
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19. 

20. 

21. 

22. 

23. 

24. 

25. 

BINDING ON SUCCESSORS AND ASSIGNS. 

It is intended that all of the provisions of this Agreement shhtll inure to the benefit of and 
shall be binding upon the Parties hereto, their legal representatives, successors, and 
assigns. Neither Party shall transfer or assign all or any portion of its rights or 
obligations under this Agreement without the prior written consent of the other Party, 
which consent shall not be unreasonably withheld or delayed. 

TIME OF THE ESSENCE. 

Time is of the essence with respect to the performance of all terms, covenants, 
conditions, and provisions of this Agreement. If the date or deadline for any notice, act, 
or event required or contemplated by the terms of this Agrement falls on a Saturday, 
Sunday, or legal holiday, such date or deadline shall continue over to the next following 
day that is not a Saturday, Sunday, or legd holiday. 

COOPERATION. 

The parties hereto shall execute, acknowledge, and deliver such other instruments and 
documents as may be necessary or appropriate to carry out the full intent and purpose of 
this Agreement. 

ARIZONA LAW GOVERNS. 

This Agreement and the rights of the parties hereto shall be interpreted, governed, and 
construed in accordance with the laws of the State of Arizona. 

WAIVER. 

Either of the parties shall have the right to excuse or waive pedormance by the other 
party of any obligation under this Agreement by a writing signed by the Party so 
excusing or waiving. No delay in exercising any right or remedy shall constitute a waiver 
thereof, and no waiver by either Party of the breach of any provision of this Agreement 
shall be construed as a waiver of any preceding or succeeding breach of the same or any 
other covenant or condition of this Agreement. 

COUNTERPARTS. 

This Agreement may be executed in any number of counterparts, each of which shall be 
an original, but all of which shall constitute one and the same instrument. 

TERM. 

This Agreement shall continue and remain in effect in perpetuity, unless etnd until it is 
modified or terminated by mutual written agreement of the Parties. 
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26. INTERPRETATION. 

This Agreement is the result of negotiations between the Parties and, accordingly, shall 
not be construed for or against any Party regardless of which entity drafted this 
Agreement or any portion thereof. 

27. CONFLICT OF INTEREST. 

Notice is hereby given of the provisions of A.R.S. $38-5 1 1. 

IN WITNESS WHEREOF, the City of Saf5ord and Graham County Electric Cooperative, Inc. 
have caused this Territorial Settlement Agreement to be executed, attested, and delivered by their 
respective duly authorized executives. 

CITY OF SAFFORD 

Date: 

ATTEST By: 

APPROVED AS TO FORM: 

By: 

Moyes, Sellers Ksims, 
Special Outside Counsel 
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SAFFORD MUNICIPAL AIRPORT 
EXISTINO AND FUTURE PARCELS, 



EXHIBIT B 
SAFFORD SERVICE AREA 

Using a starting point at Hwy 191 and the north bank of High tine Canal at existing Safford Clty Limits. going east along 
the north bank of the Highline Canal to the wst side of Wlker Lane. going north on the west side of Welker Lane to 
20th street, then continuing north across 20th street along the west bank of Graveyard Wsh to Union Canal. Then going 
east along the north bank of the Union Canal interseding the existing Safford clty limb at the point Mere the Union 
Canal and Hwy 70 intersect. Conbnuing east and then north following the existing Safford Ci Lirnts to the northeast 
comer of the emsting Safford City Limits, turning nwthwest following the center of the Gila RNer bottwn to the 
intersection of the center of the Gila Rivw bottom and the west boundary of Township 7 South and Range 28 East. Then 
going south along the west boundary of Township 7 Scuth and Range 28 East to the northwest corner of the extsting 
W o r d  City limits, then following the existing Safford City Limits south then east then north ending back at the 
intersection of Hvrj 191 and the north bank of the Highline Canal 'starting point". Note all references to the "existing 

Exhibit am the official Safford C i  Lirnits as of August 2008. 
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